Law Quadrangle (formerly Law Quad Notes)
Volume 33

Number 3

Article 4

Spring 1989

Events
University of Michigan Law School

Follow this and additional works at: https://repository.law.umich.edu/lqnotes

Recommended Citation
University of Michigan Law School, Events, 33 Law Quadrangle (formerly Law Quad Notes) - (1989).
Available at: https://repository.law.umich.edu/lqnotes/vol33/iss3/4

This Event is brought to you for free and open access by University of Michigan Law School Scholarship Repository.
It has been accepted for inclusion in Law Quadrangle (formerly Law Quad Notes) by an authorized editor of
University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.

A Salute to diversity
Law School host speakers, mock trial to honor Dr. Martin Luther King, Jr.

U-M sociology professor Aldon Morris spoke
on the role of law in American society.
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The Law School suspended its usual
agenda on January 16th for the first
University-wide celebration of Diversity
Day in honor of the late Dr. Martin
Luther King, Jr. In place of classes, the
School scheduled two distinct events: an
address by Aldon Morris, assistant professor of sociology at the U-M, on the
role of law in American society and a
mock trial of the historic case of Walker v.
Birmingham. Room 100, Hutchins Hall,
was filled to capacity for the occasion.
Professor Morris began the afternoon by delivering an address in which he
examined the role of raw in American society. Morris argued that law normally
acted as "a tool developed by those in
power to protect and promote arrangements by which the powerful derive
power and resources" in society.
Moreover, Morris asserted that law
could serve but two functions: the impartial facilitation of progress or the biased
obstruction of legitimate social change.
He said that prior to the civil rights
movement the law had served the
latter function.
"State and federal laws often inhibited and even broke the progress of the
civil rights movement," said Morris.
"The Supreme Court and the southern
states were in agreement on the question
of racial segregation," he added, citing
the landmark 1896 Supreme Court ruling
in Plessy v. Ferguson as evidence of widespread social and jurisprudential support
for the idea of a segregated society.
"There has never been anything such
as 'separate but equal' and surely those
who made up the Court knew this racial discrimination was enshrined,"
said Morris. Furthermore, he maintained

that both the executive and legislative
branches of the federal government
were responsible for the continuation of
considerable misery and deprivations
against Blacks.
"Between 1891and1901, more than
1,000 Blacks were lynched," said Morris.
"The Congress was never able to pass
any anti-lynching laws. This raises some
questions about the fundamental role of
law in society."
Contrasting the 1896 Plessy decision
with the 1954 decision in Brown v. Board
of Education, Morris said that the former
was implemented with "all deliberate
speed" because white Americans were in
control of the economy, courts, political
system, and state houses, while Blacks
were dependent upon a racist society for
basic justice.
In 1954, following the Brown decision, Morris said, implementation of this
sweeping decision was significantly impaired because the Court mandated that
the same avowedly segregationist forces
- i.e. local ~outhern governments were responsible for implementing
the changes.
·
"It was as if the white judges and
white power structure winked at each
other about what would happen next,"
said Morris. He noted that Blacks had to
resort to massive and sustained displays
of civil disobedience to alter the balance
of power and press the moral and social
imperatives of their civil rights claims.
Looking ahead, Morris asserted,
"We need highly-trained and gifted attorneys who will fight on behalf of poor
people because the law itself will protect
the interest of powerful groups.

"Why is it that in the courts of the
United States of America, a white life is
worth more than a Black life?" asked
Morris, suggesting that the lower forms
of penal retribution in Black-on-Black
crime versus Black-on-white crime were
socially objectionable and offensive to an
enlightened society.
"We need to constructively evaluate
the law and make plain and public its
biases in favor of the rich, powerful, and
dominant," said Morris. "We also need
practitioners who will see it as their duty
to generate a more just body of laws."
In the mock trial that followed,
Professor Theodore St. Antoine represented Walker and Professor Frederick
Schauer argued on behalf of the city of
Birmingham. A panel of three judges
composed of Dean Lee C. Bollinger, who
served as chief justice, and Professors
Terrance Sandalow and Clark
Cunningham presided over the hearing.

Professor St. Antoine, who spoke
first on behalf of the defendants, argued
that the central issue raised by the case
was whether an ex parte city ordinance
that restrained the peaceful exercise of
First Amendment rights could be valid,
and whether an injunction enforcing such
an ordinance could have the force of law.
St. Antoine maintained that the
injunction was issued in the evening
without a shred of evidence that the demonstration in question was potentially
violent or injurious to public safety.
Moreover, he insisted that the religious
significance of the demonstration, which
was to take place on the weekend following Good Friday, would be diminished by
the arbitrary and unconstitutional enforcement of the injunction.
Citing the procedural history of the
case, St. Antoine argued that the lower
court demonstrated a prejudicial attitude
by declining to consider the constitutional
challenge to the injunction and focusing
upon whether the injunction was violated
by demonstrators who had notice.
Justices Cunningham and Sandalow
interrupted St. Antoine's presentation
with numerous questions going to the
heart of his pleadings.
Professor Schauer, in a colorful and
dramatic presentation for the city, argued
for the "long tradition of equitable
jurisprudence" in the Alabama courts
and maintained that the defendants were
nothing more than wrongdoers who
intentionally violated the law with the
goal of being imprisoned for the public
statement such a result would make.
Schauer noted that the petitioners
had declined to avail themselves of the
appropriate state or federal remedies and
that this fact considerably weakened their
allegation of discriminatory jurisprudence
emanating from the Alabama court.

Prof Frederick Schauer argued on behalf of
the city of Birmingham.

(continued on following page)

Prof Theodore St. Antoine represented Walker
in the mock trial of Walker v. Birmingham.
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Dean Bollinger, acting in his capacity as chief justice, briefly explained that
the Supreme Court ruled in favor of the
city. Professor T. Alexander Aleinikoff
then delivered the day's closing remarks,
speaking of the special significance of the
trial and asserting that members of society should view the King holiday not as
a time of contented reflection, but as a
building block for a more just society.

Clinton Elliott

Dean Lee C. Bollinger presided as chiefjustice.

Prof Terrance Sandalow served as one of the
three judges on the panel.
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Prof Clark Cunningham also served on the
panel ofjudges.

Prof T. Alexander Aleinikoff delivered the
days closing remarks.

Unfinished business
Korematsu discusses Japanese-American internment

Fred Korematsu pleaded his case at the
Law School last February 9. But instead
of facing the U.S. Supreme Court as he
did in 1944- challenging the forced relocation of 120,000 citizens of Japanese
ancestry - Korematsu addressed 400
students, faculty, and fellow survivors of
the wartime internment.
In the hysteria of World War II, the
federal government banned Japanese immigrants and their U.S.-born children
from the West Coast in 1942. Forced to
leave homes and businesses, internees
were allowed only the possessions they
could carry. They were sent inland to live
in makeshift camps, fenced in by barbed
wire, and guarded by armed soldiers,
through 1945.
"The evacuation notice came up,
and I was surprised," Korematsu recalled. "I thought they'd exclude
American citizens, but it included every
Japanese American."
Korematsu, engaged to a Caucasian
woman, remained in California, where
his family ran a nursery. He changed his
name and surgically altered his appearance. In two months, he was arrested, and
the FBI pressured his fiancee not to see
him again.
"I didn't feel like I was a criminal,"
Korematsu recalled. "I thought they [the
policy-makers] were the ones who were
wrong . . . [M]y parents and all my
friends were in jail. Even though they
were interned, I felt that way, and I think
they felt that way too."
Korematsu v. United States was argued to the nation's highest court, which
upheld the constitutionality of the racebased ban and internment based on national security claims.

"I really felt good about [my case],
but lo and behold, I lost," he said. "That
was behind me all these years - I knew it
was unconstitutional, and I didn't know
how to go about [proving] it. I kept it in
my mind that eventually I'd like to reopen
it if possible."
Forty years later, 50 pro bono
attorneys and students revived the case,
and a federal district court overturned
Korematsu's conviction because new evidence proved the military used fraudulent
evidence to obtain the original conviction.
The Supreme Court's constitutionality ruling, however, still stands.
Until the case was reopened in 1984,
Korematsu did not talk about the subject,
even with his children, and he believes
other internees felt that sense of shame.
"The majority of the people that were
involved in internment, they wanted to
express the sorrows and the hurt that they
went through, but they didn't want to tell
anyone. Now [victims] are a lot more at
ease at telling what happened . . . .
They've been keeping this inside of them
all these years."
The Asian American Law Students
Association invited Korematsu, said coleader May Liang, because "to Asian
Americans, he symbolizes our unique position in this country, as citizens and yet
perhaps not as complete citizens. He also
reminds us that we should stand up and
fight for the rights that we have been
guaranteed under the law."
Following the film "Unfinished Business," a documentary graphically recounting his story and that of nearly 120,000
fellow Japanese American internees,
Korematsu said his current mission is to
tell the story to a generation taught little,
if anything, about the American tragedy.

Fred Korematsu, plaintiff in Korematsu v. U.S.,
discussed the film "Unfinished Business."

(continued on following page)
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Exposing stereotypes:
East and West
Award-winning playwright visits Law School

"It's not only for me, but anything
that's wrong in our system should be
straightened out . . . so that it will never
happen again," he said. "[Race problems] will always be with us. Therefore,
we'll always have to be on our toes."
Last year, then-President Ronald
Reagan signed into law a redress bill,
with an official government apology and
monetary reparations for internment
survivors. Continued funding of those
payments is a concern of former internees
and their descendants, determined not to
let the event, and its lingering effect, fade
from the public memory.
"The [survivors] are dying, and they
figure, on average now, 4,000 a year pass
away," Korematsu said. ''A lot of people
aren't getting their money."
At the end of Korematsu's presentation, a former internee in the audience
said he, too, felt vindicated. But he reminded the audience that some attitudes
have not changed.
The redress bill, he explained, was
opposed by many veterans and former
POWs who asked why the United States
should compensate 'those who bombed
Pearl Harbor, who perpetrated the Bataan
Death March.'
"America finally came through
for me. But I don't want this to happen
again," he said. "I am a citizen. You are
a citizen. But look what happened to us."

Laralyn Sasaki
&FrankH. Wu
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"It seemed to be an incredible story and
yet perfectly explicable. Given the degree
of misunderstanding between East and
West, and between men and women, it
was only a matter of time before a mistake of this magnitude would take place,"
said David Henry Hwang. The playwright, visiting the Law School, was
discussing the real-life spy case that
inspired his Tony award-winning
M. Butterfly. For two decades, a French
diplomat had a love affair with a Chinese
opera star - who claimed to have
mothered his child - but who in fact
was a spy and a man ....
Hwang's visit was sponsored by
the Asian American Law Students
Association as part of Asian American
Awareness month. Hwang spoke of
M . Butterfly's message and his develop"By degrading others, we often degrade ourselves."
ment as a playwright to an audience of
law students, Asian American students,
going generations back. If she passed
and theatre fans.
away, who was there left to depend on?"
"What I was trying to do was come
Hwang spent the summer interviewup with some sort of theory to explain the
ing his grandmother, recording an oral
commonality between racism, sexism,
history of his· family's origins. He recalls,
and imperialism," he said. "I decided
"It was not really a novel, but at the age
they all came out of the same impulse,
of twelve, you think it is."
essentially to dehumanize the other. . . .
He began to write plays as a student
By degrading others, we often degrade
at Stanford University, where he majored
ourselves." During World War II, for
in English. His first success was F.O.B.,
example, the United States military
for the derogatory phrase "Fresh Off the
tragically underestimated the strength of
Boat," which took a lighthearted look at
Japanese air attacks because it assumed
how Chinese immigrants strive to assimitheir eyes were so small they would be
late in the United States. Hwang wrote the
poor pilots, he said.
play for his college dormitory to perform,
Born to immigrant parents in San
but it attracted the attention of the NaGabriel, California, Hwang, now 31, betional Playwrights Conference, and was
gan to write when he was twelve. "My
then performed at New York's Public
grandmother got very sick and we got the
Theatre. That won him off-Broadway's
idea into our heads that perhaps she was
Obie award.
going to pass away," he recalled. "She
Just out of college, he made his
was the only one who had any recollecliving as a playwright. His later plays
tion in terms of family history, of stories
included The Dance and the Railroad,
a children's play about Chinese laborers

who helped build the U.S. railroads. The
commercial failure of Rich Relations, a
play without Asian elements, led Hwang
to wonder if he was creating only "Orientalia for intelligentsia." The idea that
women and people of color should create
their own identities through their art

M. Butterfly, however, combined
East and West in a way The New York
Times called "visionary." Within the next
year, productions will open in London,
Paris, and Tokyo; another will tour the
United States. Hwang will make his debut
as a movie director, working from his own

"Ifs an assumption . .. that women write
about women, Blacks write about Blacks, . . .
and white males write about everybody.''

"Given the degree of misunderstanding between East and West, and between men and women,
it was only a matter of time before a mistake of this magnitude would take place."

might be a limitation, he felt, meaning
that they could write about only their
own group.
"It's an assumption in Hollywood
particularly, that women write about
women, Blacks about Blacks, and white
males write about everybody. White
males can write about Asians. It takes
extra work, extra sensitivity. But it's also
true that generally women and minorities
have had to fit into a white male society.
Therefore, they understand it more easily
than the reverse." Hwang explained that
an Asian American is more than likely to
have white friends, but a white is not
likely to have Asian American friends,
simply as a matter of demographics.

script. He also is writing for a movie project about Oscar Wilde.
Invited by the Asian American Law
Students because his achievements help
dispel the stereotype that Asian Americans are proficient only in technical
fields, Hwang revealed that he almost
became a lawyer. "I'd always thought in
the back of my mind, 'if playwrighting
doesn' t work out, I can go to law
school,'" he said. "For my own sake, as
well as for the people in the profession,
I think it's just as well I never did."
Laralyn Sasaki
&FrankH. Wu
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Meditation on the nature of sport
A. Bartlett Giamatti delivers Cook Lectures

A. Bartlett Giamatti

A. Bartlett Giamatti, then president of
the National League of Baseball Clubs,
distinguished scholar of English and
comparative literature, and former president of Yale University, was in Ann Arbor
last winter to serve as the 32nd speaker in
the Law School's annual William Cook
Lectures on American Institutions.
Giamatti, who assumed a five-year
contract when he succeeded Peter Ueberroth as commissioner of major league
baseball on April 1st, gave a series of
lectures entitled "Americans and Their
Games." Styling his presentation a "tripartite meditation" on the nature of sport
and leisure in American society, Giamatti
focused on the relationship between the
concept of athletic recreation in society
and how that idea manifests itself in
American daily life.
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A gifted orator with an elegant
rhetorical style and a witty manner of
presentation, Giamatti delivered three
lectures fraught with penetrating and
compelling insights.
As the days went by, his reputation
for eloquence seemed to spread throughout the Law Quad, drawing standingroom-only crowds for each of the
three lectures.
"If every day were a holiday, then
sport would be as tedious as work," said
Giamatti, opening his first address with
an epigraph taken from the first part of
Shakespeare's Henry tv. "We can learn
far more about the conditions and values
of a society by contemplating how it
chooses to play, to take its leisure, to pursue its retirements, than by examining
how it goes about its work," he added.
"Our leisure may be the required
alternative to work, but only because
work is the required alternative to death,"
said Giamatti.
"But whatever the virtue we make of
this necessity, work, in this life, is at its
heart, a negotiation with death. A bargain
made daily a thousand different ways until the strength to make that daily deal
wanes or the culture presses past one.
Then not work, but retirement ensues,"
said Giamatti, maintaining that leisure
is an expression of choice and that the
"freedom from cares and obligations and
travail is like a religious experience.
"If work is a daily negotiation with
death, leisure is the occasional transcendence of death," said Giamatti.
"I will argue that what Americans
have created with their obsession with
sport is a people's religion. Where there is
a state religion, a systematic body of belief mandated or approved by the state, as
the law is to Americans, as Confucianism
was to the Chinese, as Marxist-Leninism

is to the Soviet Union, as Islam is for
some Muslim countries - so in states
where there is a state religion, you will always have a popular religion. A culturewide superstition, if you will, extremely
widespread, if not completely adhered
to," said Giamatti.
"Before the rise of industrialism,
before the modern state, games and contests and sports in all cultures retained a
mythic or religious or ritualized role or
relationship to some transcendent source
of values, and since then, these same
pursuits, disconnected now from any
religious significance, are merely nonutilitarian forms of activity," said
Giamatti. "In this view, games and sports
are rites that have lost their sacred
signification.
"Sports are now merely reflective of
all the characteristics of industrial society
including the absence of sacred meaning
or memory . . . junk food for the spirit,
without nourishment, without history,
without serious purpose," said Giamatti.
"At best in this view, sport is a remnant
from an idyllic world, now gone. Mere
Maypole dancing without the Maypole."
During his second meditation,
Giamatti linked the idea of modern
sports to the cities in which they are
played. Using a metaphor that emphasized the artificiality and inorganic
character of cities as social constructs,
he said that cities are an expression of
continuity through human will and imagination. They exist precisely because the
modern social contract between individuals wants them to exist.
"Cities and sports show a common
characteristic - they are both deeply
conventional," said Giamatti. "Convention is a social pattern we choose over
what would be there in nature. Custom
is a habit in which a sufficient number

appear to acquiesce. All culture is
convention - putting design and shape
into a common environment," he added,
noting that sports form a separate and
entirely distinctive subculture.
"Sports can have the character of
cults. They demand one's total being,
one's total assent. When we move into the
special world of sport, cult displaces convention," said Giamatti, suggesting that
alcohol and other forms of substance
abuse can take on special significance
when athletic contests depart from society's conventional realm and become akin
to cults.
Turning to this issue of equal
opportunity, Giamatti lauded major
league baseball's important role in fostering greater equality in American society,
but chided the sport for failing to deliver
on its bright promises.
"Baseball changed America," said
Giamatti, explaining the significance of
Jackie Robinson's entry into the majors as
the first Black ballplayer in 1947. "It was
an enormously important event," he
added, noting that baseball chose the
voluntary path to desegregation before a
presidential executive order desegregated
the U. S. Army or the Supreme Court
issued its 1954 decision in Brown v. Board
of Education which ended state support
for segregated schools and public
accommodations.
" Baseball made a tremendous promise and it failed to deliver completely,"
said Giamatti. " It cheated itself by not
fulfilling the very promise that it made,"
he added, suggesting that the failure was
in not providing equal post-playing career
opportunities for Blacks and other minorities. "Games, in various ways, are social
contracts to live by."
For his third and final meditation,
Giamatti was introduced by Michigan
Athletic Director and Head Football
Coach Bo Schembechler. Gently roasting
Giamatti for an intellectual demeanor that
borders on the cerebral, Schembechler,
nevertheless, expressed enormous admiration for Giamatti 's leadership and
managerial ability.

"This meditation will test two propositions," said Giamatti. "The first is that
baseball, in all its dimensions, best mirrors the condition of freedom for all
Americans. The second is that because
baseball simulates a condition of freedom, Americans can identify with
the game.
"Baseball is part of America's plot.
Part of America's mysterious, underlying
design, the plot of which we all conspire
to live out the plot of the story of our national life," he said. "Our national plot is
to be free enough to consent to an order
that will enhance and compound as well
as constrain our national freedom.
"I suppose, in the abstract, that
baseball believes in ordering its energy,
its content. It believes that symmetry
surrounds meaning, but, even more, sym-

metry forces meaning. Symmetry is a
version of equality, forcing and sharpening competition. Symmetrical demands in
a symmetrical setting encourage both
passion and precision."
He noted that baseball's physical
playing space is a carefully ordered and
intentionally proportioned geometric
masterpiece that involves "squares containing circles, containing rectangles,"
where "precision is in counterpoint with
passion and order compresses energy."
Giamatti insisted that the metaphor
between baseball and society, properly
drawn, would be reflected in the concepts
of equality that inhere in the sport and the
society as well as the elemental tension
between the quest for stability and the
love of progress so characteristic of
Americans and their games.
Clinton Elliott

A . Bartlett Giamatti spoke informally with U-M Athletic Director and Head Football Coach Bo
Schembechler and Law School Dean Lee C. Bollinger before the third lecture.
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